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LEGAL  REFORM,  GENUINE  AND  SPURIOUS. 


[Extract  from  “  The  State,”  Columbia,  S.  C.] 


a  addressing  myself  to  this  subject  I  am  quite  well  aware  that, 
ihese  cocksure  times,  one  must  be  either  pro  or  con.  He  must 
ively  acclaim  the  wisdom  of  the  fathers  or  lustily  laud  the  dawn 
ft  new  democracy.  To  such  men  John  Marshall  was  the  creator 
ft  nation  and  Thomas  Jefferson  a  montebank  and  demagogue,  or 
It  the  latter  was  an  inspired  political  prophet  and  the  former  a 
i  type  of  Tory  and  reactionary.  I  trust  that  I  may  approach  the 
jject  in  hand  from  a  more  unbiased  standpoint.  Medio  tutissimus 
).  To  my  thinking,  the  lawyer  or  judge  who  responds  to  that 
(per  note  in  our  political  and  social  life  and  sets  about  to  correct 
d  existing  evils,  better  serves  his  State  and  honors  his  profession 
m  that  other  man  who  wraps  the  cloak  of  professional  dignity 
tut  him,  blindly  worships  the  traditions  of  the  elders,  and  sneers 
r  scoffs  at  any  and  all  reforms. 

hat  there  are  many  and  glaring  evils  in  the  administration  of  the 
i  all  candid  lawyers  must  admit.  In  the  Empire  State,  the  home 
f  he  code,  we  are  told  that  three  cases  are  reversed  by  the  highest 
i  rts  on  points  of  practice  where  two  are  reversed  on  matters  of 
j  stance.  The  average  life  of  a  lawsuit  in  America  is  from  one 
i  a  half  to  six  years. 

)elays  and  uncertainty  in  our  judicial  procedure  are  so  great  that 
]  American  Bar  Association,  the  bar  associations  of  many  of  the 
(tes,  the  Congress  of  the  United  States,  and  the  legislatures  of 
aous  States,  stimulated  by  the  wise  suggestions  of  law  writers 
i  professors,  are  moved  to  vigorous  action.  In  ten  words  a  com- 
itee  of  the  American  Bar  Association  characterizes  these  condi- 
*is:  “Complex  procedure,  inadequate  judicature,  procrastina- 
a,  retrials,  unreasonable  appeals,  and  uncertain  law.” 

Yq  are  warned  that  the  judicial  procedure  of  the  United  States  is 
pr  on  trial  before  the  bar  of  public  opinion  of  this  country  and  even 
:he  civilized  world,  and  that  the  people  are  about  to  conclude  with 
philosopher  De  Baccaria  that  “the  jurisprudence  of  a  nation  is 
i  behind  its  civilization  in  other  respects.” 

PEOPLE  DISSATISFIED - WHY  ? 

'he  average  American  citizen  looks  about  him  and.  finds  evidence 
shrift,  dispatch,  promptness,  and  efficiency  in  all  departments  of 
itical  and  economic  life — save  and  excepting  the  administration 
die  law.  If  he  goes  into  his  banking  house,  he  finds  that  there 
no  delays  in  the  prosecution  of  business.  If  he  markets  his  cot- 
or  tobacco,  eager  buyers  are  on  hand  to  purchase  his  products, 

'  in  the  mercantile  and  manufacturing  world  there  are  no  long 
1  tedious  waitings  and  no  lost  motion.  When  the  mellow  rays  of 
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the  sun  warm  his  broad  acres,  the  farmer’s  seed  are  deftly  J 
promptly  put  in  the  soil,  and  when  the  time  of  harvest  has  comf| 
fruits  thereof  are  garnered  into  his  barns — but  not  so  with  the  ad  j* 
istration  of  justice.  In  the  average  courthouse  there  sits  upoufe 
bench  a  lawyer,  wearing  the  ermine,  respected  and  oftentimes  bel(  e< 
who  is  but  a  kind  of  moderator,  a  mere  spectator  of  passing  evife 
The  witnesses  are  examined,  cross-examined,  and  reexamined  at  j es 
length.  The  speeches  are  long  and  prolix,  long  because  the  <q* 
side  will  likewise  make  long  speeches  and  must  be  met  on  their  w 
ground.  The  speeches  are  not  only  long  but  numerous,  every  la  jyj 
must  speak  either  because  he  desires  to  do  so,  or  else  to  impress 
juror  who  is  known  to  be  his  friend.  Meanwhile  the  case  dragit 
slow  length  along  and  the  docket,  like  a  turgid  and  swollen  str  n 
after  the  spring  freshets  when  the  logs  are  caught  in  the  narro  ;) 
choked  and  dammed  up,  while  suitors  and  witnesses  wait,  and  brcic 
lawyers  fret,  and  hundreds  of  men  are  kept  from  their  usual  a\d 
tions,  and  the  county  and  the  unfortunate  suitors  pay  swollen  tj 
of  cost,  until  the  Bill  of  Rights  itself  is  nearly,  if  not  quite,  viobe 
because  a  delay  of  justice  has  become  a  denial  of  justice. 

Add  to  the  situation  the  tardy  judge,  who  opens  court  on  Tue  a 
instead  of  Monday,  who  lets  the  local  bar  know  it  would  be  hi  il 
agreeable  if  he  could  have  second  week  of  court  at  his  home  ancji 
judge  of  like  kidney,  who  continues  long  cases  upon  insufii< ' 
grounds,  because  he  wishes  to  get  away,  and  we  have  a  pictu 
“ behind  the  times,”  anachronistic  to  a  degree.  When  Napolec 
Egypt  was  about  to  charge  the  formidable  appearing  batteries  oi 
Mamalukes  he  looked  through  field  glasses  and  saw  that  their  : 
were  stationary  and  could  point  and  shoot  but  one  direc 
Flanking  the  batteries,  he  captured  them  without  the  loss  of  a  si  U 
soldier. 

Then  we  have  to  deal  with  another  class  of  judges.  The  r  J 
fresh  reformer.  He  holds  court  with  a  brass  band.  He  thinks  s 
the  whole  world  is  looking  up  to  him  and  his  court.  He  will  not  i 
a  case  until  the  lawyer  can  get  from  the  front  door  to  the  bar  of  h 
court,  before  he  enters  a  nonsuit.  He  is  nervous  and  full  of  lectur  - 
he  clucks  on  the  nest.  He  jails  one  or  two  men  who  have  t? 
unfortunate  hats  on  their  heads  in  his  presence.  He  now  and  lie 
peremptorily  orders  a  lawyer  to  take  his  seat  in  order  to  showi 
power,  and  he  takes  offense  at  the  slightest  inattention  to  his  digi ; 
He  impresses  the  crowd  immensely,  but  the  lawyers  naturally  i 
have  none  of  him,  and  when  he  comes  to  hold  the  next  term  of  t 
same  court,  he  finds  no  civil  calendar  arranged.  All  cases  have  Ip 
continued  by  consent  and  he  leaves  behind  him  such  an  unwb 
some  record  that  the  cause  of  genuine  legal  reform  is  set  back  a  j 
generation. 

Now,  between  these  two  judges,  the  slow,  careless,  and  indiffe :r 
one  with  no  sense  of  responsibility,  and  that  other  judge  witln 
heart  and  little  common  sense — the  veritable  martinet — we  find 
great  middle  class  of  judges,  the  patient  judge  and  silent,  witln 
abiding  sense  of  responsibility,  who  keeps  abreast  of  the  decisi- 
who  is  familiar  with  the  rules  of  the  game,  is  conversant  with 
statutes,  and  withal  is  firm  and  decided,  who  dispatches  business  i 
makes  it  disagreeable  for  lawyer  to  talk  nonsense.  Fortunately 
the  good  of  the  country  there  are  enough  of  these  true  and  fait1 
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!  everywhere  upon  the  bench  to  administer  the  law  wisely, 
aptly,  and  safely  if  public  sentiment  will  sustain  them,  if  the 
are  materially  altered  so  as  to  give  them  greater  power  and 
ter  responsibility  and  if  the  bar  will  hold  up  their  hands. 

1 

SOME  CHANGES  SUGGESTED. 

ou  now  doubtless  ask  me  what  changes  I  suggest.  The  Xew 
»ey  practice  act  of  1912  should  be  adopted  in  every  State  where 
workable.  This  act  alone  will  not  cure  the  evil,  but  it  will  lay 
i, foundation  upon  which  the  judges  may  build.  Let  us  consider 
»a  moment  some  of  the  changes  which  should  be  made.  First  of 
1  all  courts  should  be  regarded  as  one  and  the  same  court  and 
In  an  action  has  been  begun  in  the  lowest  of  these  courts  it  should 
uinue  to  be  in  the  same  court  after  it  has  reached  the  court  of 
oeals,  and  the  record  in  one  court  should  remain  the  record  of  all 
Kts.  The  natural  result  will  follow  that  no  case  can  be  dismissed 
eiuse  of  being  in  the  wrong  court.  It  will  be  promptly  transferred 
ihe  right  court  upon  the  payment  of  the  costs, 
gain,  when  such  a  case  reaches  the  appellate  court  it  must  not 
dismissed  for  lack  of  proof  of  some  matter  capable  of  proof  by 
i  record  or  other  incontrovertible  evidence  without  the  interven- 
(.  of  a  jury,  and  the  appellate  court  shall  cause  the  missing  evi- 
ece  to  be  supplied.  This  is  the  Xew  Jersey  rule,  and  likewise  the 
i  in  England.  Consider  how  often  new  trials  are  granted,  even 
tiong  and  tedious  cases,  because  of  some  one  allegeel  error  of  the 

!t  technical  and  inconsequential  character.  For  example,  the 
ellee’s  attorney  below  is  permitted  to  comment  upon  a  private 
?  incorporating  the  defendant  railroad  without  having  formally 
t red  in  evidence  the  private  statutes  containing  the  charter — or 
ikemorandum  in  writing  formally  made  by  the  witness  of  what  he 
iti  testified  to  is  limited  in  its  use  to  a  corroboration  of  the  witness 
r  was  not  allowed  by  the  trial  court  as  substantive  evidence- — or 
re  paper  writing  in  the  appellate  court  lacks  a  seal,  when  the 
urd  below  would  show  such  seal.  When  we  consider  that  these 
■  ing  matters  result  in  new  trials  continually  we  must  conclude  that 
:  law  is  often  “a  wilderness  of  single  instances,”  and  that  “judicial 
icedure,  the  key  of  the  temple  of  justice,”  has  grown  a  bit  rusty, 
t  is  to  the  interest  of  the  Republic  that  there  be  an  end  to  litigation, 
ii  there  is  much  to  be  said  in  favor  of  the  universal  demand  among 
igressive  law  writers  that  no  new  trial  shall  be  granted  on  account 
harmless  error.  A  committee  of  the  American  Bar  Association 
1  s  the  matter  this  wise : 

o  judgment  shall  be  set  aside  or  new  trial  granted  for  error,  unless  it  shall  appear 
ae  court  that  the  error  complained  of  has  resulted  in  a  miscarriage  of  justice. 

Then  a  case  is  tried  in  an  English  court,  there  is  a  court  stenographer 
1  his  notes  of  the  evidence  are  duly  printed  and  constitute  a  part 
:he  case  on  appeal,  but  the  trial  judge  likewise  prepares  short  and 
tinent  notes,  and  these  are  also  printed  as  a  part  of  the  case.  It  is 
se  latter  notes  upon  which  the  court  of  appeals  mostly  relies  in 
aing  to  its  decision,  for  they  are  not  only  short,  pointed,  and 
;gestive,  but  they  bear  the  impress  of  a  thoroughly  trained  and 
seated  mind. 
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THE  “SPORTING”  THEORY. 


The  result  of  modem  legislation  in  England  is  so  satisfactory 
in  the  English  digests  for  fully  20  years  the  title  “Appellate  procedi 
does  not  appear.  There  is  no  appellate  procedure.  New  trial 
England  upon  points  of  evidence  are  unknown,  whereas  in  Amei 
as  Prof.  Wigmore  points  out,  the  sporting  theory  of  justice, 
instinct  of  giving  the  game  fair  play,  is  so  rooted  in  the  profes 
that  most  of  us  take  it  as  a  fundamental  legal  tenet,  and  the  ju< 
are  but  umpires  in  the  great  legal  game,  which  is  degenerating  in 
quest  for  error. 

Amendments  are  liberally  allowed,  so  that  no  suit  shall  be 
missed  on  the  ground  that  the  plaintiff  has  mistaken  the  remed 
procedure.  Writs  and  pleadings  may  be  amended  at  any  stag 
the  case,  and  a  new  and  different  cause  of  action  may  be  allowed  u 
such  terms  as  the  court  may  direct. 

Much  can  be  accomplished  by  requiring  all  answers  to  be 
unequivocal,  and  without  reserve.  F or  example :  If  A  sue  B  and  s 
that  the  note  in  litigation  is  subject  to  a  credit  of  $100,  B  may 
content  himself  with  a  simple  denial  of  the  fact  alleged,  but  musi 
further  and  state  how  much  he  has  actually  paid  on  said  n 
Another  wise  provision  of  the  New  Jersey  practice  act  is  that 
trial  court  may  reserve  any  question  of  law,  and  may  submit  i 
case  to  the  jury  upon  the  alternative  proposition  of  law  in  respec 
the  right  to  relief  or  damages.  In  either  of  such  cases,  judgment  s' 
be  entered  according  to  the  rights  as  they  shall  be  finally  determir 
The  result  of  this  salutary  provision  is  often  to  prevent  new  trial 
cases  where  the  jury  has  assessed  damages  below.  Demurrers 
absolutely  abolished  and  a  motion  is  substituted  therefor.  rM 
pleading  shall  have  neither  unnecessary  repetition,  prolixity,  scant] 
impertinence,  or  uncertainty.  Forms  of  pleading  are  set  out  and 
very  short  and  concise.  Thus  I  have  endeavored  to  give  some: 
the  important  changes  which  have  been  recently  effected  in  one* 
two  States  of  our  Union  and  in  England. 

A  careful  study  of  these  acts  and  of  the  report  of  the  select  cct 
mittee  of  five  eminent  New  York  lawyers,  recently  made  to 
general  assembly  of  that  State,  is  desirable  on  the  part  of  the  p*- 
fession. 


n 

■e 


JUDGES  THE  REFORMERS. 


Abolish  all  existing  procedure  and  put  it  up  to  the  judges  to  corr  t 
the  evils — but  by  far  the  most  far-reaching  and  salutary  chare 
wrought  by  the  English  judicature  acts  and  the  practice  act  in  Nv 
Jersey  is  the  abolition  of  all  existing  procedure,  the  substitution  oa 
few  simple  statutes  regulating  the  general  principles  of  procedure,  al 
giving  direction  and  authority  to  the  judges  themselves  to  make  Is 
rules  and  regulations  governing  the  details  of  practice.  In  a  wo  , 
saying  to  the  judges:  “These  are  your  courts.  You  are  experts  i 
this  business.  We  have  implicit  confidence  in  your  integrity  al 
capacity.  We  hold  you  responsible  for  the  administration  of  justi  . 
If  there  be  unnecessary  delay  in  the  administration  of  the  law,  corns 
the  evil.  If  the  rules  of  procedure  are  inadequate,  make  them  woi- 
able.  If  the  forms  of  pleadings  still  suggest  Chitty  and  Stephen 
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!)lifv  them.  If  appeals  are  cumbersome  and  technical,  get  at  the 
i  of  this  evil.” 

jiving  in  a  code  State,  and  observing  its  working,  I  must  admit  that 
jcode  has  not  fully  met  the  expectations  of  its  friends.  In  its 
(savor  “to  regulate  all  the  details  of  practice,  it  has  itself  become 
^subject  of  technical  construction  which  has  often  led  to  miscar- 
(3  of  justice.”  When  the  code  was  first  promulgated  in  the  State 
i'ew  York,  Charles  O’Connor  was  so  disgusted  with  its  simplified 
I  dings  that  he  said  of  it  that  it  was  as  though  one  old  woman  was 
tug  her  story  to  another  old  woman  But  the  great  Irish  advocate 
i  in  error.  The  fault  lies  in  a  far  different  direction;  the  code  has 
<>me  too  technical.  It  was  constructed  by  a  bar  and  bench  which 
i  at  first  hostile,  and  its  interpretation  has  not  generally  been  in 
»rd  with  its  principles. 

be  condition  of  affairs  which  I  have  endeavored  to  portray,  cul- 
uting  in  popular  discontent  with  our  courts,  has  given  free  hand  to 
i  legal  demagogue  and  agitator  to  cry  aloud  for  judicial  recall, 
mg  to  catch  the  popular  breeze.  If  the  courts  were  popular,  the 
j  estion  of  recalling  an  honest  judge  because  he  has  performed  his 
|i  duty  in  the  face  of  popular  disapproval  would  be  scoffed  at. 
}  the  trial  courts  are  not  popular  and  the  clamor  for  recalling 
( es  is  everywhere  to  be  heard.  The  average  lawyer  will  tell  you 
i  he  is  unalterably  opposed  to  the  judicial  recall,  but  he  will  add 
s  unless  radical  changes  are  made  in  the  administration  of  the  law, 
B?ial  recall  is  inevitable. 

MAKE  BENCH  ATTRACTIVE. 

fo  prevent  such  a  calamity,  it  becomes  the  duty  of  the  conservative 
rer,  if  he  loves  the  institutions  of  his  country,  to  heed  the  demand 
rgenuine  legal  reform,  and  to  assist  in  making  our  trial  courts 
lent  and  capable.  “When  the  people  complain,”  said  Mirabeau, 
people  are  always  right.”  In  order  to  cure  the  existing  evils, 
( es  must  be  given  greater  power,  and  must  be  held  to  more  rigid 
(untability.  It  is  a  reproach  to  our  form  of  government  that  they 
e  o  poorly  compensated  that  they  can  not  make  provision  against 
mg  old  age  and  infirmity,  and  they  should  be  and  must  be  pro- 
cd  with  ample  pensions  when  too  ofd  for  the  active  duties  of  their 
Med  stations. 

-'e  Judge  Woods  and  Judge  Connor  more  useful  at  Richmond  than 

Dlumbia  or  Raleigh,  or  do  the  United  States  esteem  these  eminent 
i  ts  more  highly  than  do  their  native  States  ? 
rie  obvious  but* fallacious  reason  for  the  small  salaries  now  paid 

it  State  judges  is  given  that  North  Carolina,  South  Carolina,  and 
lr  States  are  too  poor  to  pay  larger  salaries,  and  as  for  old-age 
iiions,  they  are  quite  out  of  the  question.  The  contrary  in  the 
these  States  and  all  other  States  are  too  poor  not  to  pay  good 
Ties  and  not  to  inaugurate  a  system  of  old-age  pensions.  A  poor 
te  comes  high  at  any  price. 

hv  should  we  expect  a  lawj^er  to  sacrifice  a  lucrative  and  perma- 
-1  practice  for  a  thin  and  scant  judgeship,  however  honorable? 
h  office  of  a  State  judge,  in  these  latter  days  of  inflated  prices  has 
yme  but  a  matter  of  honor,  and  while  honor  will  ever  remain  the 
8 infirmity  of  a  noble  mind,  it  will  not  set  a  leg  nor  pull  a  tooth.  If 
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we  get  a  thoroughly  competent  man  on  the  bench,  the  chances  t 
that  in  a  few  years  circumstances  will  force  him  to  resign.  Ind-i 
resignations  are  following  fast  and  faster  to  such  an  extent  that  \ 
trial  courts  are  lacking  in  continuity.  The  office  of  a  judge  is* 
exalted,  it  demands  such  varied  learning,  tact,  ability,  and  conm 
sense,  it  touches  the  people  at  so  many  points — life,  limb,  libe  \ 
property,  security,  and  happiness — that  the  strongest  men  should 
called  into  service  and  their  compensation  should  be  on  aparvi 
that  of  other  successful  business  men,  such  as  a  merchant,  manu  c 
turer,  or  farmer.  Imagine  a  judge  of  your  highest  court  command 
a  salary  of  $3,000  a  year. 

LET  JUDGES  ORGANIZE. 

It  has  been  quite  a  fancy  of  mine  for  years  that  the  judges  shcn 
organize,  just  as  do  the  lawyers,  and  doctors,  and  bankers,  and  osj 
paths,  and  other  classes.  This  is  the  practice  in  England.  On<  i 
year  all  the  English  judges  meet  in  London,  in  convention  assembi 
and  revise,  alter,  change,  and  amend  the  rules  of  practice  of  n 
Kingdom.  Let  us  suppose  that  the  next  Legislature  of  South  C  3 
lina  should  take  this  whole  matter  under  advisement.  Tha  i 
should  abolish  all  existing  legal  procedure,  adopt  substantially  u 
New  Jersey  practice  act  of  1912,  giving  to  the  judges  of  the  corny 
appeals  absolute  power  to  make  all  rules  regulating  the  detail  ) 
practice,  provide  for  an  annual  convention  of  all  the  judges  of  Sc  1 
Carolina,  to  be  held  in  Columbia,  defray  the  expense  of  said  juia 
while  in  attendance  upon  this  august  convention,  make  the  ca 
justice  of  the  supreme  court  the  real  head  and  executive  officer  > 
only  of  the  judicial  and  legal  organization  of  the  State,  but  the  ac  n 
administrative  head  as  well,  enlarge  his  powers  as  the  administra  :i 
head  of  the  legal  department  to  such  an  extent  that  he  may  In 
complaints  and  have  supervisory  power  over  the  entire  judicial  s 
tern  of  the  State,  give  him  one  efficient  understudy  whose  dut  i 
shall  be  to  see  that  there  are  no  congested  dockets  in  any  county 
South  Carolina,  with  power  and  authority  in  the  said  chief  jus  tic  t( 
make  report  to  the  legislature  at  each  session  of  the  work  of  el 
judicial  district  and  of  each  judge  thereof  during  the  preceding II 
months — in  a  word,  organize  the  courts  for  business,  make  the  co  ti 
just  as  efficient  as  the  most  advanced  private  or  municipal  corp  » 
tion,  and  how  quickly  the  entire  judicial  system  of  the  State  wd( 
respond  and  the  law’s  delays  be  no  more  heard  of  forever.  Cons  3! 
for  a  moment  the  stimulus  that  would  be  felt  throughout  the  S  t< 
in  consequence  of  this  annual  convention  of  your  Wisest  and  best  m 
— the  judges  of  your  courts.  Their  debates  would  be  eagerly  reac>} 
all  thinking  people,  their  suggestions  would  be  gladly  followed,  if 
the  net  result  of  their  labors,  formulated  into  simple  rules,  widj 
printed  and  circulated,  would  be  a  practical  guide  to  the  trial  ju(0* 
and  to  the  bar  for  the  ensuing  12  months.  In  this  way  the  juc# 
would  exchange  views  as  to  the  best  manner  of  conducting  busins 
how  long  should  an  attorney  be  allowed  to  speak;  how  many  at  r- 
neys  on  one  side  should  address  the  court  or  the  jury;  how  she  Id 
punishment  be  meted  out;  and  hundreds  of  other  matters  commons 
the  courts.  The  chancellor  of  England  is  clothed  with  powers  sim if 
to  those  above  designated. 
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fie  business  of  our  trial  courts  has  increased  tenfold  in  the  last 
.  century,  but  the  machinery  for  its  transaction  has  remained  prac- 
•  ly  unchanged  and  we  amble  along  in  the.  courthouse  as  did  our 
fathers  when  there  was  no  separate  textbook  on  negligence  or 
lorations  or  master  and  servant,  which  now  occup}r  more  of  the 
)>  of  the  trial  court  than  all  other  matters. 

AN  ENGLISH  TRIAL. 

<ue  of  the  evils  attending  American  trials  is  that  they  are  too  spec- 
dar.  The  court  room  itself  is  usually  built  to  hold  and  to  attract 
kge  crowd  of  spectators,  and  the  settings  are  most  dramatic.  It 
ir  otherwise  in  the  old  countries.  An  English  courthouse  is 
r  tly  a  business  affair;  at  least,  those  nine  in  London  are.  Imagine 
tillway  10  feet  wide.  On  either  side  rooms  of  very  plain  construc- 
>,  and  about  30  by  80  feet — large  enough  to  hold  in  the  neigh- 
uood  of  about  100  people  besides  judge,  jury,  litigants,  and  law- 
and  all  these  sitting  upon  benches  and  not  up  in  chairs,  and  you 
J;  a  picture  of  the  high  court  and  the  court  of  appeals  of  England 
i  for  business  and  not  for  show.  In  these  rooms,  some  40  or  50  in 
Liber,  all  courts  are  in  simultaneous  session — both  the  high  court, 
ie  trial  court,  and  the  court  of  appeals.  The  case  of  Jessup  v. 
sip  and  another  was  on  trial  before  Mr.  Justice  Bucknill  as  I  first 
ired  one  of  these  high  courts.  The  plaintiff  was  suing  his  wife 
ndivorce,  and  in  the  same  action  had  joined  as  corespondent  a 
i  thy  Scotch  nobleman,  charging  him  with  alienating  her  affec- 
and  asking  damages  on  account  thereof.  This  in  America 
)ld  of  course  be  a  misjoinder.  Mr.  Marshall  Hall  was  the  plaintiff’s 
Litor,  while  Mr.  Duke,  K.  C.,  was  for  the  defendant.  There  was 
•iirolixity  in  the  examination  of  witnesses.  The  case  proceeded 
1  great  courtesy  and  dispatch.  The  attorneys  summed  up  on 
:er  side  for  about  30  minutes  each.  The  trial  began  at  noon,  and 
ire  adjournment  the  day  following  it  had  ended  in  a  verdict  for 
defendant. 

LAWYERS:  AMERICAN — ENGLISH. 

m,  10  years  ago  I  would  not  have  had  the  rashness  to  say  these 
i^s,  especially  in  South  Carolina,  the  Harry  Percy  of  the  Union, 
*ose  lightning  stroke  smote  the  invader  by  the  arm  of  Marion, 
whose  wisdom  guided  the  framers  of  the  Constitution  through  the 
>  of  Rutledge  and  Glasden  and  Pinckney.”  But,  gentlemen  of 
douth  Carolina  bar,  you  must  remember  that  the  mother  country 
-  gone  a  bowshot  for  reform  beyond  anything  which  I  have  sug- 
z'A  herein,  and  that  the  Supreme  Court  of  the  United  States  in 
i  ew  equity  rules  have  shown  a  spirit  of  progress  far  beyond  that 
1  bited  by  our  State  courts. 

3 trust  that  none  of  my  brethren  of  the  old  school  who,  like  my 
'J>red  father,  agree  with  Charles  O’Connor  that  the  code,  et  id 
ue  genus,  was  a  farce  and  a  fraud  and  was  but  confounding  con- 
s  n  will  take  issue  with  me  too  sharply  or  regard  me  as  unmindful 
jie  traditions  of  the  profession.  I  stand  uncovered  in  the  benign 
( mce  of  Counselor  Pleydell  and  I  yield  to  no  man  in  the  homage 
h  h  I  shall  ever  pay  to  the  sages  of  the  law.  It  was  Mansfield  who 
1  to  the  mob  that  he  loved  popularity,  but  it  was  that  popularity 
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which  sought  him  and  not  which  was  sought  after.  And  yet  I  n 
sure  that  you  will  agree  with  me  that,  while  Eldon  and  Mansfield  we 
admirable,  it  is  to  Sir  Samuel  Romilly,  to  Denman  and  to  Brough;; 
the  early  legal  reformers,  that  England  owes  much.  America  m,t 
ever  look  to  England  and  not  to  France  for  guidance  in  the  admh. 
tration  of  the  law,  for  “it  is  the  function  of  the  judge  to  declare  the  * 
according  to  the  golden  metewand  of  the  law  and  not  by  the  croo  q 
cord  of  discretion.’7  The  masters  of  the  law  have  said  that  to  av d 
arbitrary  discretion  in  courts  it  is  indispensable  that  they  shall  e 
bound  down  by  strict  rules  and  precedents  which  serve  to  point  tlj 
duty  in  any  particular  case  which  comes  before  them.  And,  Ubi  $ 
incertum,  ibi  jus  nullum,  comes  sounding  down  the  ages.  That 
indefinite  something  about  which  Thomas  Paine  wrote  so  well, 
for  which  Mirabeau  and  Danton  and  Robespierre  worshipped  and  r 
which  they  died,  called  the  rights  of  man,  must  give  place  to  liber, 
regulated  by  law,  interpreted  by  wise  lawgivers,  and  illustrated  0 
the  lives  of  wise  statesmen. 

By  no  means  would  I  suggest  the  adoption  of  any  rules  of  c 
conduct  not  in  keeping  with  the  genius  of  our  people.  Quid  l 
sine  moribus  vane  proficient.  But  let  us  not  shrink  from  adopts 
such  changes  as  the  exigencies  of  the  situation  demand  and  the  pec  e 
are  entitled  to  receive  at  our  hands.  The  laws,  says  Montesquieu,  e 
the  nerves  of  the  body  politic.  They  must  correspond  to  the  nat  e 
and  uses  of  the  organs  they  animate.  They  are  dependent  upon  <*- 
tain  elements  which  man  can  not  change  and  on  certain  others  wt  h 
he  can  change  only  after  many  efforts  and  very  slowly.  They  nrt 
have  relations  to  the  physical  characteristics  of  a  country;  to  e 
climate — frigid,  torrid,  or  temperate — to  the  nature  of  the  land,  s 
extent;  to  the  people’s  mode  of  life — they  must  have  relations  to  e 
degree  of  liberty  that  the  institutions  can  admit  of;  to  the  religionf 
the  inhabitants;  their  inclinations,  their  wealth,  their  number,  tlir 
commerce,  their  morals,  their  manners.  Finally,  they  have  relate 
one  to  another,  their  origin,  to  the  aim  of  the  legislature,  to  the  orn 
of  things  under  which  they  were  established.  All  these  relatin, 
taken  together,  from  what  Montesquieu  calls  the  “Spirit  of  the  la  ' 

The  age  in  which  we  live  is  one  of  service.  The  spirit  of  it  is  mov? 
in  all  lands.  In  this  upward  and  unselfish  movement  the  bar  II 
not  be  laggards.  The  real  lawyer  has  ever  been  the  conservate 
force  of  civilization,  and  he  will  continue  to  be  this.  But  he  will  e 
something  more.  He  it  is  who  will  guide  and  direct  the  movem.t 
of  that  righteous  remnant  of  our  State  in  its  quest  for  truth,  just  3, 
and  equality,  and  which  must  not  fail,  for  “as  a  terebinth  tree  td 
as  an  oak,  whose  substance  is  in  them,  though  they  be  cut  down,o 
the  stock  of  that  burned  tenth  shall  be  a  holy  seed.” 


